
STATE 0F NEI,rr YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the pet i t ion

o f

San Marco Leone Corp.

and Adan L iot t i ,  Of f icer

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Art ic le 28

for the Period 3

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Determinat ion by nai l
upon San Marco Leone Corp.,  and Adam Liott i ,  Off icer,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

San Marco Leone Corp.
and Adam Liott i ,  Off icer
5600 Claredon Rd.
Brooklyn, Ny LI2A3

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper the

pet i t ioner.

Sworn to before me this

14 th  day  o f  March ,  1980.

AFFIDAVIT OF MAILING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner

is the last known address

herein

29 of the Tax law

7 3  -  8 / 3 7 / 7 5 .



STATE OF NEId YORK
STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

San Marco Leone Corp.

and Adan L iot t i ,  Of f icer

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sales & Use Tax

under Ar t ic le  28 & 29 of  the Tax Law

fo r  t he  Pe r i od  3 / l / 73  -  8 /3 r /75 .

AFFIDAVIT OF MAILING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxation and Finance, over

14th day of March, 1980, he served the within

upon Matthew Dollinger the representative of

proceeding, by enclosing a true copy thereof

wrapper addressed as fol lows:

Mr. Matthew Dollinger
Do1l j -nger,  Gonski & Grossman
One Old Country Rd.
Carle Place, i l ly 1]_514

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set; forth on said wrapper is the last

known address of the representative of the pe i t ioner .

Sworn to before me this

14th day of March, 1980.

and says that he is an employee

18 years of age, and that on the

not ice of Determinat ion by mai l

the petitioner in the within

in a securely sealed postpaid



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

San Marco Leone Corp.
and Adam Liott i ,  Off icer
5600 Claredon Rd.
Brooklyn, NY 11203

Gentlemen:

Please take not ice of the Deterninat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 rnonths
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Matthew Dol l inger
Dol l inger,  Gonski & Grossman
One 01d Country Rd.
Car le  P lace ,  NY 11514
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

SAN MARCO LEONE CORPORATION and
Adam Liott i ,  fndividual ly and as Off icer

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Per iod  March  1 ,  1973 th rough August  31 ,
1 9 7 5 .

DETERI{INATION

Appl icants, San Marco Leone Corporat ion, and Adam Liott i ,  individuat ly

and as  o f f i cer ,  5600 C laredon Road,  Brook lyn ,  New York  11203,  f i led  an  app l i -

cat ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1973 through

August 31, 1975 (Fi le No. 15926).

A smal l  c laj-ms hearing was held before Joseph Chyrywaty, Hearing Off icer,

at the off ices of the State Tax Commission, Two t /or ld Trade Center,  New York,

New York ,  on  January  10 ,  1979 a t  1 :15  P.M.  and February  2L ,  LgTg a t  1 :00  P. l ! .

Appl icant appeared by Matthew Dol l inger,  Esq. The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Idhether  the acquis i t ion of  f ixed assets by appl icants const i tu ted a

re ta i l  sa le  as  de f i ned  by  sec t i on  1101 (b ) (4 )  o f  t he  Tax  Law.

FINDINGS OF FACT

1. On June 18, 7976, the Audit  Divis ion, as the result  of  a f ie ld audit ,

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against appl icants, San Marco Leone Corporat ion and Adam Liott i ,  individual ly

and as  o f f i cer ,  fo r  the  per iod  March  1 ,  1973 th rough August  31 ,  1975,  fo r  tax

due o f  $3 ,155.23 ,  p lus  pena l ty  and in te res t  o f  9 I ,257.97 .
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2. On JuIy 20, 1976, appl icants f i led a t imely protest to the above

not ice .

3. The Audit  Divis ion determined that appl icant San Marco Leone Corpor-

at ion began i ts business operat ion on March 1, 7973. In accordance with this

determinat ion, the Audit  Divis ion held that f ixed assets valued on appl icant 's

books  a t  $361660.00  as  o f  March  1 ,  1973 were  taxab le ,  resu l t ing  in  tax  due o f

$21566-20. The Audit  Divis ion asserted this tax on the grounds that the f ixed

assets were acquired by appl icant from Jolee Restaurant,  Inc. and that the

acquisi t ion const i tuted a retai l  sale which was subject to the imposit ion of

sales tax. The balance of the assessment of $589.03 was based on a markup of

purchases  and is  no t  a t  i ssue.

4-  Pr io r  to  October  L2 ,  !977,  app l i can t  Adam L io t t i  was  an  o f f i cer  and

50 percent shareholder of Jolee Restaurant,  Inc. On 0ctober !2,  lg|L, he

acquired the remaining shares of stock of Jolee Restaurant,  Inc. and became

the sole stockholder.  On January 11, 1972, appl icant Adam Liott i  t ransferred

al l  the issued shares of Jolee Restaurant,  Inc. to San Marco Leone Corporat ion

in considerat ion for al l  the issued shares of San Marco Leone Corporat ion on

its formation.

5- Appl icant.s contended that appl icant San Marco Leone Corporat ion

purchased al l  the outstanding capital  stock of Jolee Restaurant,  Inc. and that

such a transact ion was not a bulk sale, nor was the transact ion a retai l  sale.

6. Appl icants did not produce any documentary evidence or offer any

test imony to show that Jolee Restaurant,  Inc. was dissolved and, i f  so, what

account ing transact ion was used to enter the f ixed assets on the books and

records of appl icant San Marco Leone Corporat ion.
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coNcLUsIgNS OF tAW

A. That the fact that applicant San Marco Leone Corporation purchased

the outstanding capi ta l  s tock of  Jo lee Restaurant ,  Inc.  does not  expla in how

the f ixed assets came to be recorded on the books of  appl icant  San Marco Leone

Corporat ion.  The t ransact i -on cannot  be character ized as a t ransfer  of  tangib le

personal  property  Lo a corporat i .on in  considerat ion for  i ts  capi ta l  s tock

because i t  has not  been shown that  appl icant  San Marco Leone Corporat ion

transferred i ts  capi ta l  s tock in  considerat ion for  the f ixed assets.  That

accordingly ,  the acquis i t ion of  f ixed assets by appl icant  San Marco Leone

Corpo ra t i on  cons t i t u ted  a  re ta i l  sa le  as  de f i ned  by  sec t i on  1101 (b ) (4 )  o f  t he

Tax law and that  such sale is  subject  to  the imposi t ion of  sa les tax wi th in

the meaning and intent  of  sect ion 1105(a)  of  the Tax Law.

B.  That  the appl icat ion of  San Marco Leone Corporat ion and Adam Liot t i ,

ind iv idual ly  and as of f i -cer  is  denied and the Not i -ce of  Determinat ion and

Demand for  Payment  of  Sales and Use Taxes Due issued June 18,  1976 is  susta ined.

DATED: Albany, New York STATE TAX COMMISSION

MAR 1 4 t9u0

CO}'IMISSIONER


